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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF PENNSYLVANIA

DOUGLAS S. CHABOT, et al.,
Individually and on Behalf of All
Others Similarly Situated,

Civ. Action No. 1:18-cv-02118-JPW

CLASS ACTION

LEAD PLAINTIFFS’ REPLY IN

)

)

)
Plaintiffs, %
) FURTHER SUPPORT OF MOTIONS
)
)
)
)
)
)

VS. FOR FINAL APPROVAL OF
SETTLEMENT, PLAN OF
ALLOCATION, ATTORNEYS’ FEES
AND LITIGATION EXPENSES, AND
AWARDS TO LEAD PLAINTIFFS

PURSUANT TO 15 U.S.C. §78u-4(a)(4)

WALGREENS BOOTS ALLIANCE,
INC., et al.,

Defendants.
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Lead Plaintiffs and Lead Counsel respectfully submit this reply in further
support of their motions for final approval of the $192.5 million settlement, approval
of the proposed Plan of Allocation, award of attorneys’ fees and expenses, and awards
to Lead Plaintiffs pursuant to 15 U.S.C. §78u-4(a)(4) in connection with their
representation of the Class.!

I. INTRODUCTION

This Settlement establishes a common fund of $192.5 million, in cash, paid by
Walgreens and certain of its executives for the benefit of a Class of Rite Aid investors.
As detailed in Lead Plaintiffs’ and Lead Counsel’s opening papers, this certified class
action followed eight years of intense litigation and was ultimately reached through
arm’s-length mediation overseen by the Honorable Layn R. Phillips (Ret.). There
should be no doubt that Lead Plaintiffs attained the highest possible Class-wide
recovery for these claims, relative to the extreme risks of this case and its continued
litigation.

The reaction of the Class confirms that this Settlement represents an
outstanding recovery. The robust Court-approved notice program involved, inter alia,

sending over 149,400 copies of the Notice and Proof of Claim to potential Class

I Unless otherwise stated or defined, all capitalized terms used herein have the

meanings provided in the Stipulation of Settlement (the “Stipulation”). ECF 307-1.
All citations and footnotes are omitted and all emphasis is added, unless otherwise
indicated.
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Members and publishing in The Wall Street Journal. The January 24, 2024 deadline
for objections set forth in the Notice has now passed.

In response to that extensive notice program, only two objections were filed.
Neither objection is directed to the adequacy of the Settlement or the Settlement
Amount. One objection challenges the $10 minimum payment threshold in the Plan
of Allocation. The Third Circuit and this Court, however, have expressly approved
the same $10 minimum threshold in settlement payment allocations. The other
objector seeks individual compensation for the Rite Aid shares he purchased outside
of the Class Period. Such shares are not in the Class, not part of this Action, and were
dismissed from this Action long ago. Lead Counsel also received one handwritten
request to postpone the upcoming final approval hearing, but the request is largely
unintelligible and contains no meaningful justification or support.

No stockholder objected to the requested attorneys’ fees or expenses. As
described below, the Third Circuit counsels that the reaction of a class including
institutional investors is a powerful indicator of the reasonableness of a requested fee
in a large securities case. Here, despite a class filled with institutional investors with
millions of dollars at stake, and the resources and sophistication to challenge an
excessive fee, no such institutions objected. Nor did anyone else. This resoundingly

positive reaction supports the requested attorneys’ fees and litigation expenses.
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In sum, the positive reaction of the Class further demonstrates that the proposed
Settlement, the Plan of Allocation, the request for fees and expenses, and the request
for Lead Plaintiff awards are fair and reasonable and should be approved.

II. THE CLASS OVERWHELMINGLY SUPPORTS THE
SETTLEMENT

The Third Circuit has made clear that one of the principal factors district courts

(119

consider in connection with final approval of a settlement is “‘the reaction of the class
to the settlement.”” Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975). The Class’s
reaction here is overwhelmingly supportive. As noted, over 149,400 copies of the
Notice and Proof of Claim were sent to potential Class Members, the Summary Notice
was published in The Wall Street Journal and transmitted over Business Wire, and the

Notice was also posted to a case-specific website,

www.riteaidsecuritiessettlement.com.? Only two individuals objected to the proposed

Settlement and Plan of Allocation, but neither objected to the Settlement itself or the
Settlement Amount.

With only two objections, the Class’s support for the Settlement and Plan of
Allocation is apparent. In the Third Circuit, this demonstration of support weighs

heavily in favor of approval. See In re Cendant Corp. Litig., 264 F.3d 201, 235 (3d

2 Declaration of Ross D. Murray Regarding Notice Dissemination, Publication, and

Requests for Exclusion Received to Date (“Murray Decl.”), q95-14 (ECF 316), and
Supplemental Declaration of Ross D. Murray Regarding Notice Dissemination, 93-4,
submitted herewith.

_3-
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Cir. 2001) (“[t]he vast disparity between the number of potential class members who
received notice of the Settlement and the number of objectors creates a strong
presumption that this factor weighs in favor of the Settlement™); Bell Atl. Corp. v.
Bolger, 2 F.3d 1304, 1313-14 (3d Cir. 1993) (finding that 30 objectors out of
numerous shareholders was “an infinitesimal number”). Each objection here is
addressed in turn below.

A.  The Jasperse Objection to the Plan of Allocation Should Be
Overruled

Mr. Jasperse writes “to object to the proposed exclusion of claims that are less
than $10.00,” which is part of the Plan of Allocation. ECF 319. While Mr. Jasperse
did not comply with the requirements for an objection — such as providing
documentation regarding the number of shares purchased during the Class Period and
identifying previous objections, see ECF 316-2 — Lead Plaintiffs will nevertheless
substantively respond.

The Third Circuit rejected the same type of objection in Sullivan v. DB Invs.,
Inc., 667 F.3d 273, 328-29 (3d Cir. 2011). In that case, “the objectors contend[ed]
that the settlement’s minimum claim payment requirement of $10 provides inadequate
settlement relief, as it will eliminate the rights of many class members without
providing any compensation.” Id. at 328. The Court ultimately held: “We disagree
and find no abuse in the District Court’s decision to approve the minimum claim

payment threshold.” 1d.
_4 -
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In affirming, the Third Circuit explained that “‘de minimis thresholds for
payable claims are beneficial to the class as a whole since they save the settlement
fund from being depleted by the administrative costs associated with claims unlikely
to exceed those costs and courts have frequently approved such thresholds, often at
$10.”” Id. (quoting In re Gilat Satellite Networks, Ltd., 2007 WL 1191048, at *9
(E.D.N.Y. Apr. 19, 2007)). The Court also cited case law “noting that the minimum
recovery requirement is a common procedure that addresses ‘the undeniable fact that
claims-processing costs money, which comes out of the settlement fund.”” Id.
(quoting In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 463 (S.D.N.Y.
2004)).

Courts in this Circuit have applied Sullivan to uphold $10 minimum claim
payments in securities cases. See, e.g., McDermid v. Inovio Pharms., Inc.,2023 WL
227355, at *9 (E.D. Pa. Jan. 18, 2023) (“The net settlement fund will be distributed to
each authorized claimant entitled to at least $10.”). This Court approved the same
minimum in SEPTA. Se. Pa. Transp. Auth. v. Orrstown Fin. Servs., Inc., 2023 WL
1454371, at *4 (M.D. Pa. Feb. 1, 2023) (“SEPTA”) (“The balance of the Settlement
Fund is to be distributed pursuant to the proposed Plan of Allocation to Class
Members submitting timely, valid claims, and whose payments would equal $10.00 or

more.”). Consistent with this authority, the Jasperse Objection should be overruled.

4888-3939-2160
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B. The Wysocki Objection to the Class Period Should Be
Overruled

The Wysocki Objection asserts as follows:

Please note that I am writing to object to this settlement as I believe the
period involved is not sufficient. All of the RAD shares purchases I
made in 2016 and 2017 were impacted by the materially false and

misleading statements made by the defendants . . . not just the ones
between 20 October 2016 and 26 September 2017.

I realize that the judge for this case may not amend the settlement,
therefore, I must object. However, if the settlement were to include all
stock purchases made in 2016 and 2017, that may be an acceptable
solution.

ECF 318.

This is not a valid objection for multiple reasons. First, purchases of Rite Aid
stock outside of the Class Period are not in the Class that this Court certified. See
Notice (ECF 316-2), q1 (“Description of the Action and the Class . . . all persons or
entities who purchased or otherwise acquired Rite Aid Corporation (‘Rite Aid’)
common stock between October 20, 2016 and June 28, 2017, inclusive (the ‘Class
Period’).”). Asaresult, such shares receive no payment as part of the Settlement, and
they are also not subject to any release. Id., 54 (limiting all “Released Plaintiffs’
Claims” to claims that “relate to the purchase or acquisition of Rite Aid common stock
during the Class Period”).

Second, while Mr. Wysocki writes that “the judge for this case may not amend

the settlement,” he then requests that the Court do exactly that by seeking an

-6 -
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expansion of the Class Period. Mr. Wysocki sets forth no justification that could
support a different certified class under Rule 23. See Sullivan, 667 F.3d at 312
(district court may not modify material settlement terms).

Third, the Court has already rejected a broader class period in this case. Lead
Counsel initially filed a complaint “based on alleged false or misleading statements

made by the defendants during the class period of October 27, 2015, to June 28,

2017.” Hering v. Rite Aid Corp., 331 F. Supp. 3d 412, 416 (M.D. Pa. 2018). The

Court dismissed the alleged misrepresentations prior to October 20, 2016, writing:

“Starting October 20, 2016, the Walgreens Defendants began to express confidence
that the deal would close and questioned newspaper reports of regulatory turbulence.
With these statements, Plaintiff’s allegations have more merit.” Id. at 427.

The Court next ruled that purchasers of Rite Aid stock before October 20, 2016
have no standing to assert a claim for relief. After the initial motion to dismiss, the
Court granted Walgreens’ motion for judgment on the pleadings, ruling: “Because
Hering purchased Rite Aid stock before the now more clearly defined actionable
statements, he does not have a legal right to bring an individual Rule 10b-5 claim and,
therefore, would appear to have lost his personal stake in the outcome of the dispute.”
Hering v. Walgreens Boots AlL, Inc.,341 F. Supp. 3d 412,415,417 (M.D. Pa. 2018).

The Court further ruled that “any claims based on statements made prior to October

4888-3939-2160



Case 1:18-cv-02118-JPW Document 320 Filed 01/31/24 Page 9 of 14

20, 2016 . . . are no longer part of this action.” Id. at 416.> The Wysocki Objection
should also be overruled.

C. The Lenczuk Letter’s Request to Postpone the Hearing
Should Be Rejected

Lead Counsel recently received the handwritten letter attached hereto as Exhibit

A from Steven Lenczuk of Jersey City, New Jersey. While the document is largely
unintelligible and difficult to decipher, it does state that “the hearing of at [sic]
February 7, 2024 has to be postponed until April or May 2024[.] We cannot appear
..” Mr. Lenczuk does not provide justification for his request to postpone the
hearing, nor does he provide any evidence of membership in the Class. Mr. Lenczuk
also does not articulate any intelligible objection or substantive comment regarding
the Settlement and, even if he did, he does not need to appear at the upcoming hearing
to have any such objection heard. See Notice 470 (“You may file a written objection
without having to appear at the Settlement Hearing.”). Lead Counsel strongly opposes
the request to postpone the hearing given the lack of justification or explanation

provided by Mr. Lenczuk, relative to the prejudice that Class Members will incur as a

3 Likewise, Mr. Wysocki’s additional purchases on October 11, 2017 and October
13, 2017 occurred long after Walgreens and Rite Aid announced that they had
terminated the Merger on June 29, 2017. This case, however, is about Walgreens’
allegedly misleading statements regarding the likelihood of approval of the pending
Merger before it was terminated. Purchases after June 28, 2017 are therefore not
included in the Class Period.

-8 -
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result of the delay in claims processing resulting from a 60- to 90-day final approval
hearing postponement.

III. THE REACTION OF THE CLASS SUPPORTS THE
REQUESTED ATTORNEYS’ FEES

In Gunter, the Third Circuit explained that district courts should consider “the
presence or absence of substantial objections by members of the class to . . . [the] fees
requested by counsel.” Gunter v. Ridgewood Energy Corp.,223 F.3d 190, 195n.1 (3d
Cir. 2000).

The Notice identified that Lead Counsel intended to seek a fee of 30% of the
Settlement Amount and payment of litigation expenses not to exceed $1.9 million. As
detailed in Lead Counsel’s opening brief, the requested 30% fee is below the most
recent precedent in a securities case in this Court (35% awarded) and in the Western
District of Pennsylvania (33.3% awarded). ECF 312 at 14-16. The requested fee is
also supported by the Third Circuit’s recommended ranges in common fund cases
generally (19% to 45%) and in securities settlements between $100 to $200 million
(25% to 30%). 1d.

No Class Member has objected to Lead Counsel’s request for attorneys’ fees
and payment of litigation expenses. The Third Circuit’s ruling in Rite Aid Corp. is
therefore on point:

The class’s reaction to the fee request supports approval of the requested

fees. Notice of the fee request and the terms of the settlement were

mailed to 300,000 class members, and only two objected. We agree with
_9._
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the District Court such a low level of objection is a “rare phenomenon.”
Moreover, as the court noted, a significant number of investors in the
class were “sophisticated” institutional investors that had considerable
financial incentive to object had they believed the requested fees were
excessive.

In re Rite Aid Corp. Sec. Litig.,396 F.3d 294, 305 (3d Cir. 2005). Other courts agree.
See, e.g., In re Bisys Sec. Litig., 2007 WL 2049726, at *1 (S.D.N.Y. July 16, 2007)
(lack of objections from institutional investors supported the approval of fee request
because “the class included numerous institutional investors who presumably had the
means, the motive, and the sophistication to raise objections if they thought the
[requested] fee was excessive”).

In short, “‘[t]he lack of objections to the requested attorneys’ fees supports the
request, especially because the settlement class includes large, sophisticated
institutional investors.”” In re Schering-Plough Corp. Enhance ERISA Litig., 2012
WL 1964451, at *6 (D.N.J. May 31, 2012). Accordingly, the Court should approve
Lead Counsel’s request for attorneys’ fees of 30% of the Settlement Amount and
payment of $1,429,116.29 for litigation expenses.

IV. CONCLUSION

Lead Counsel obtained an exceptional result for the Class, and the Class agrees.
For the reasons set forth above and in their previously filed briefs and declarations,
Lead Plaintiff and Lead Counsel respectfully request that the Court approve the

proposed Settlement and Plan of Allocation, as well as the request for attorneys’ fees

- 10 -
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and payment of expenses and the Lead Plaintiff awards. Proposed orders are
submitted herewith.
DATED: January 31, 2024 Respectfully submitted,

ROBBINS GELLER RUDMAN
& DOWD LLP

RANDALL J. BARON

A. RICK ATWOOD, JR.

DAVID A. KNOTTS

TEO A. DOREMUS

o

DAVID A. KNOTTS

655 West Broadway, Suite 1900
San Diego, CA 92101
Telephone: 619/231-1058
619/231-7423 (fax)

Lead Counsel for Plaintiffs

SAXTON & STUMP LLC
LAWRENCE F. STENGEL
CARSON B. MORRIS

280 Granite Run Drive, Suite 300
Lancaster, PA 17601

Telephone: 717/556-1000
Ifs@saxtonstump.com
cbm@saxtonstump.com

Local Counsel
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CERTIFICATE OF SERVICE

I hereby certify under penalty of perjury that on January 31, 2024, I authorized
the electronic filing of the foregoing with the Clerk of the Court using the CM/ECF
system which will send notification of such filing to the email addresses on the
attached Electronic Mail Notice List, and I hereby certify that I caused the mailing of
the foregoing via the United States Postal Service to the non-CM/ECF participants
indicated on the attached Manual Notice List.

s/ David A. Knotts

DAVID A. KNOTTS

ROBBINS GELLER RUDMAN
& DOWD LLP

655 West Broadway, Suite 1900

San Diego, CA 92101-8498

Telephone: 619/231-1058

619/231-7423 (fax)

Email: DKnotts@rgrdlaw.com
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Mailing Information for a Case 1:18-cv-02118-JPW Chabot et al v. Walgreens
Boots Alliance, Inc. et al

Electronic Mail Notice List

The following are those who are currently on the list to receive e-mail notices for this case.

¢ A. Rick Atwood , Jr
ricka@rgrdlaw.com,e_file sd@rgrdlaw.com,tdoremus@rgrdlaw.com

e Randall J Baron
randyb@rgrdlaw.com,jaimem@rgrdlaw.com,e_file sd@rgrdlaw.com

e Thomas G. Collins
thomas.collins@bipc.com,christy.sunchych@bipc.com,theresa.gillis@bipc.com krista.kiger@bipc.com,eservice@bipc.com

e Stuart A Davidson
sdavidson@rgrdlaw.com,jdennis@rgrdlaw.com,e_file sd@rgrdlaw.com,e file fl@rgrdlaw.com

e Teo Doremus
tdoremus@rgrdlaw.com

e David A Knotts
dknotts@rgrdlaw.com,jaimem@rgrdlaw.com,e_file sd@rgrdlaw.com,tdoremus@rgrdlaw.com,dknotts@ecf.courtdrive.com

e Sara E. Myirski
sara.myirski@bipc.com,christy.sunchych@bipc.com,theresa.gillis@bipc.com,krista.kiger@bipc.com,eservice@bipc.com

e Mark Andrew Perry
mark.perry@weil.com

e Jonathan D Polkes
jonathan.polkes@weil.com,mco.ecf@weil.com,jonathan-polkes-
2906@ecf.pacerpro.com,walgreens.associate@weil.com,nymao@ecf.pacerpro.com

e Lawrence F. Stengel
Ifs@saxtonstump.com,cag@saxtonstump.com,cbm@saxtonstump.com

e Caroline Zalka
caroline.zalka@weil.com,mco.ecf@weil.com,caroline-zalka-
7810@ect.pacerpro.com,adam.banks@weil.com,nymao@ecf.pacerpro.com

Manual Notice List

The following is the list of attorneys who are not on the list to receive e-mail notices for this case (who therefore require manual
noticing). You may wish to use your mouse to select and copy this list into your word processing program in order to create
notices or labels for these recipients.

Mason Capital Master Fund, L.P.

)

Recovery Master, LLC

k)
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